
Originality in Postmodern
Appropriation Art

JULIE C. VAN CAMP

he concept of originality has long interested philosophers of many per-
suasions, but recent developments in art have brought it to the fore.

Postmodern appropriation artists, influenced by contemporary continental
philosophers, have declared that there is no such thing as “originality.” As art
critic Gerald Marzorati (1986) says of photographer Sherrie Levine “ . . . [she]
wanted it understood that she was flatly questioning—no, flatly undermin-
ing—those most hallowed principles of art in the modern era: originality,
intention, expression” (91). To be sure, visual artists throughout much of the
twentieth century “appropriated” elements of existing art. Pablo Picasso and
Marcel Duchamp, among others, used existing works of art or elements of
popular culture in their works (Wang 1990, 161–81; Carlin 1988, 108–11).
But recent appropriation artists have gone to extremes that provoke consider-
able outcry. In addition, unlike earlier generations of artists, many contempo-
raries explicitly participate in a sometimes-nihilistic philosophical dialogue
lamenting the loss of originality in contemporary life. Sherrie Levine, for
example, has taken to reshooting photographs by such well-known photogra-
phers as Edward Weston (Carlin 1988, 136–37; Wang 1990, 265–66). 

She and others—Andy Warhol1 and Barbara Kruger,2 for example—have
been heavily influenced by postmodern continental philosophers, such as
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Roland Barthes3 and Walter Benjamin, the latter of which is quoted exten-
sively in appropriation literature (Lovejoy 1992). Both Benjamin and Barthes
deny traditional notions of originality in an age of technological innovation
and easy reproduction. This denial of originality constitutes a rejection of the
romantic ideal of the artist creating independently, in isolation from cultural
pressures (Carlin 1988).

These postmodern appropriations challenge “originality.” Although Levine
openly appropriates existing works of art, she acknowledges the process and
does not covertly pass off the work of others as her own (Krauss 1981).
Consequently, she differs from garden-variety thieves. In a 1993 interview,
she said “I am interested in making work that has as much aura as its refer-
ence. . . . Otherwise it just becomes a copy, which is not that interesting”
(Lewallen 1993). To stimulate such interest, Levine’s work must be interest-
ing, unique, and worth talking about. Despite her denial of originality,
Levine’s work is original in a different sense, comparable to other artists who
have created pieces that appropriate elements of preexisting artworks—
George Balanchine’s acknowledged use of substantial amounts of Lev
Ivanov’s choreography for The Nutcracker, for example. Interestingly, howev-
er, we seem to have more trouble characterizing Levine’s work as “original”
than we do these earlier appropriations. Is it simply a result of the quantity of
material that has been appropriated, or do other factors play a part?

In this article, I reexamine the concept of “originality,” drawing from diver-
gent philosophical sources. I argue that the postmodern rejection of originali-
ty relies on an overly limited sense of originality as “historic novelty” by iso-
lated geniuses and thus misconstrues the nature of the term as it is used in
artistic and philosophical literature. I then propose an approach to under-
standing originality that more comprehensively accounts for the current usage
of the concept, both in the contemporary art world and in an important opin-
ion of the U.S. Supreme Court on minimal standards for originality under fed-
eral copyright law.

Analytical Approaches to Originality

The analytic philosophers who consider originality develop two basic
approaches to deal with the concept—originality as a property of the work of
art itself and originality as a property of artists. Both approaches, I claim, fail
to adequately explain the concept of “originality.”

Many philosophers have proposed that originality be understood as a prop-
erty of works. Frank Sibley (1985) equates originality with “novelty,” and he
analyzes various senses of originality in terms of the properties of the work,
namely, that it “differ[s] from anything previously existing in relevant ways.”
He also notes that originality is sometimes used to refer to the circumstances
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of creation, as “uncopied, unplagiarized, [the artist’s] own invention, etc.,
without it being . . . qualitatively different.” Because Sibley thinks that the
independent creation of identical works without copying “probably never hap-
pens,” however, he merges these senses of originality into one: “new, differ-
ent, and uncopied, one’s own work, etc.” (169–84, emphasis in original).

Sibley’s detailed analysis goes astray on several counts. Although he
admits that the “novel,” or “new,” “hints at the trivial, the gimmicky, the mere
thrill of the new, the quickly exhausted,” his equating of originality with new-
ness focuses solely on comparing the properties of objects already in exis-
tence, or at least known to exist at a certain time. Consequently, we are left
without a way to explain why originality seems to be a much more powerful
and praiseworthy attribute than “novelty.” By integrating the artist’s relation-
ship to the work (“uncopied, unplagiarized”) into his all-encompassing defin-
ition of “originality,” Sibley loses an important key to distinguishing original-
ity from novelty. We can imagine works that are “novel,” yet which did not
originate from an artistic achievement that we would want to praise. For
example, we can imagine an accidental blotch of paint put onto a canvas by
the family dog that results in a work appropriately characterized as “novel,” in
the sense of being “historically first.” Once we knew the circumstances of cre-
ation, however, we would be less comfortable attributing originality to the
work (Sibley 1985).

Harold Osborne (1979) rejects the equation of originality with “novelty,”
largely because the former implies a positive aesthetic value, whereas the latter
does not. “There can be originality which is sheer idiosyncrasy, novelty which
verges upon idiocy, newness that is so strange as to be devoid of any apprehen-
sible meaning or power of communication” (227). Osborne notes that “novelty”
must be assessed, by artist and critic alike, “in relation to their knowledge of
what has already been done . . .” (227). But how are we to distinguish “novel-
ty” from “originality,” solely in terms of properties of a work in relationship to
other works? Why does originality have a positive aesthetic sense?4

Haig Khatchadourian (1961) also analyzes originality in terms of the prop-
erties of a work of art in relationship to other works. Originality is praisewor-
thy, he says, when it is “productive of new and fresh kinds of effects, if it
employs new materials or media, new techniques of organization, or new sub-
ject matter.” But though he acknowledges that “[o]riginality for originality’s
sake, novelty for novelty’s sake, is ordinarily disparaged rather than praised”
(38), he does not explain how we distinguish praiseworthy originality from
unpraiseworthy novelty. His discussion of worthwhile originality is solely in
terms of properties of works—new techniques and methods, for example—
without explaining why we praise certain things and not others.

Art historian James Elkins presents a similar approach, focusing exclu-
sively on the properties of works in relationship to other works (1993). He
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explains that the historian considers a work original if it has at least one of
three senses. First, what he calls “originary,” are works “that appear to be
without antecedent” (114). This seems to approximate “novelty” in the sense
of being historically first, dependent on placing the work in a historical con-
text as the first to demonstrate a certain trait. The second sense, “primacy,”
“refers mostly to itself,” and also seems to connote novelty as a historical fact.
(Elkins cites as an example Shakespeare’s writings, with criticism of
Shakespeare as secondary or lacking in primacy.) The third, “uniqueness,”
refers to the qualities that distinguish an object from copies (115). Once again,
this consideration does not address our intuitive sense that originality has
something to do with the origins of a particular artist or that it is more aes-
thetically valuable than mere novelty.

The problem with all of these approaches lies in the attempt to specify
properties of works that adequately account for our sense that there is an
important difference between originality and historic novelty. Originality
implies a positive aesthetic value that novelty does not. But why are some
forms of newness praiseworthy when others are not? I suggest that our attempt
to differentiate these notions must look to the meaning of the term “originate,”
as in the “origination” of the work with the artist. We value originality because
it demonstrates the ability of the artist to advance the potential of an art form.

Accounts of originality that focus exclusively on the artist, however, also
fail. Monroe Beardsley (1981) has taken perhaps the most stringent position,
insisting that “[i]t is the composer’s originality that counts, not the music’s.”
Originality, for Beardsley, is genetic and has to do with origins of the work:
“to say that an object is original is to say that when it was created it differed
in some notable way from anything else that was known by its creator to exist
at that time.” He suggests that our assessment of originality is always an
assessment of the artist for having made “a contribution to our aesthetic
resources . . .” (460). Beardsley insists that in our assessment of the work itself
as valuable, the judgment of originality is always superfluous. We do not
praise a work solely because it is original, but because it possesses another
objective property, which gives it value. However, even if we agree that we do
not praise something solely because it is original, unless it possesses some
other positive aesthetic values, it does not follow that the term original is com-
pletely reducible to those other properties. Furthermore, Beardsley’s claim
that we can reduce aesthetic value to properties other than originality does not
account for our sense that we are saying something meaningful when we
praise a work for being original. The exclusive focus on the artist’s place in
history suffers from inadequacy in explaining the role of his or her work in the
formation of an overall originality.5

Richard Wollheim (1968) speaks of originality in relation to the character-
istics of the artist—for example, he describes originality as consistent (though
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not synonymous) with “spontaneity,” “full expressiveness,” and “freedom”
(128–29), and inconsistent with “compulsion,” “coercion,” “constraint,” and
“necessity” (129–31). Wollheim also seems to understand originality as a
function of the artist working “in comparative autonomy” (131). His analysis
relies on his art historical view of art, namely, that we can assess originality
only in terms of a work’s place in art history. Thus, while he emphasizes prop-
erties of the artist as necessary clues in our search for originality, he also
acknowledges the necessity of comparing works within the art historical
framework. This approach hints at a relational analysis (developed below) that
I believe will solve many of the problems noted above.

Like Wollheim, John Hoaglund (1976) understands originality in terms of
the uniquely creative activity of the artist. He identifies “three related senses
of ‘originality’”—authenticity, uniqueness, and creativity. He claims that
“[T]he author has a privileged relation to his work which no other person can
legitimately assume. ‘Authenticity’ refers to this relationship” (46–47). We
praise originality if something originates with that artist. Hoaglund is mainly
interested in autographic works, such as painting, in which the unique object
seems to have greater value than forgeries of that work. He uses authenticity
as a way to explain inherent aesthetic value. Hoaglund is also concerned with
literary works, where no copy seems to have any special status. Authenticity
becomes a way of saying that the work “actually originated with the named
artist” and thus has a sense of originality. I agree with Hoaglund that the rela-
tionship of the artist to the work is an essential element of the meaning of
originality, but Hoaglund puts too much emphasis on that relationship. Works
with poor aesthetic value might be original in the sense of being authentical-
ly produced by the person to whom the work is attributed. The key to identi-
fying the value of the originality lies in the comparison with other works in an
historical context, not with other artists. 

R. G. Collingwood (1938) articulates a traditional, romanticized notion of
originality as a characteristic of genuine expression and thus a requirement for
a work to even be considered art. For Collingwood, originality has little to do
with “resemblance to anything that has been done before” (43). Instead
Collingwood sees genuineness of expression as most important: every gen-
uine expression must be an original one. However much a piece of artwork
resembles others, its resemblance is due not to the fact that the others exist,
but to the fact that the emotion now being expressed resembles emotions
expressed before (275). For Collingwood, a piece must be “a work of art and
not anything else . . .” (43)6 if it is to constitute genuine expression. One major
problem with this sense of originality is that it disqualifies many works that
we now consider art, as noted by Bailey (314).

Like Collingwood, other writers have emphasized the importance of origi-
nality in defining all art—good and bad. David Goldblatt, for example, approv-
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ingly cites Francis Sparshott’s observation that “‘[t]he value of originality has
become deeply embedded in our whole way of thinking about art. . . . We think
of art in terms of its history’” (Goldblatt 1984, 74). Goldblatt also cites with
approval Arthur Danto’s comment “that ‘originality is an analytical require-
ment of being a work of art’” (Goldblatt 1984, 74). Similarly, W. E. Kennick
(1985) suggests that originality goes to the core of what art is all about, the cre-
ative element in an artist that is somehow manifested in a work of art.7

But it is problematic to equate originality with art, as it does not account
for how we distinguish original work that counts as art and original work that
does not. It is also problematic to equate originality with aesthetic value. If all
original art is good, then we have no way to say that a certain work is origi-
nal, but not good, or good, but not original. 

Carl Hausman (1985) provides a more promising approach with his claim
that originality should be understood in terms of “a relationship of interde-
pendence between creations and creative acts—between what ‘has’ or exhibits
originality and what brings it about, for example, its originating act” (29).
Hausman recognizes the strength of Collingwood’s analysis of “original” in
terms of the creative act of artists, but he also notes the importance of sorting
out the differences between the work in question and other works. It is not
enough, for example, for the work to merely “lack . . . resemblance to any-
thing in the past.” The work must also “exhibit . . . newness in the sense of
unfamiliar, unprecedented qualitative difference” (30–32).

Certain conclusions can be drawn from this long history of attempts with-
in an analytic tradition to make sense of our notions of “originality.” Attempts
to explain originality solely in terms of the properties of the work leave us
unable to account for the sharp difference between the properties that account
for originality, and those that account only for “novelty.” Claims (such as
Beardsley’s) that all attributions of originality to a work can be reduced to
other good-making properties of a work seem counterintuitive. Conversely, an
exclusive focus on originality as a property of the individual artist does not
explain the role of the works of art themselves. Later, I propose an alternative
analytical method that distinguishes (a) the meaning of originality as a rela-
tionship between the artist and the work of art, and (b) the evidence we use to
assess originality, including both the relationship of the artist to the work and
the relationship of the work to other works of art.

Postmodern Approaches to Originality

Analytic philosophers have failed to account for the complexity of the con-
cept of “originality,” and postmodern philosophers have sometimes oversim-
plified the concept to such extremes as to deny its existence and relevance
altogether.
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Postmodern theorists such as Jean Baudrillard attack the romantic notion
of the artist as an independent, creative, original agent:

[The postmodern man] can no longer produce the limits of his own being, can
no longer play nor stage himself, can no longer produce himself as mirror. He
is now only a pure screen, a switching center for all the networks of influence.
(1983, 133)

In this account, the artist seems to be nothing but an automaton, helplessly
transmitting societal pressures. 

Postmodern theorists such as Baudrillard are reacting against the “mod-
ernist” and “avant-garde” belief in originality as, first, the sense of “newness”
or novelty, and, second, the belief in the primacy of the artist as the source of
this new creation (Krauss 1981, 53–56).

But even analytic philosophers acknowledge the role of cultural influences
on an artist, and most do not demand historic novelty (Wollheim 1968,
128–31). The proof—or disproof—of this fact is here in the pudding.
Postmodern writers such as Baudrillard, as well as numerous artists, continue
to claim identification of their name with the works they produce, and when
eligible, they do not seem to hesitate to claim copyright protection. Their
sense of individual achievement seems to linger, even in these sweeping rejec-
tions of it. 

Walter Benjamin has argued that modern techniques of reproduction have
abolished the authority of the original work, and thus the importance of time
and space in determining originality (1982, 218). The new importance of
reproductions “detaches the reproduced object from the domain of tradition,”
thus resulting in “the liquidation of the traditional value of the cultural her-
itage” (219). Benjamin’s proposal, especially his central concept of the “aura”
of a work, has been roundly criticized as “vague and problem-ridden (Knizek
1993).” I agree with Knizek’s assertion that “[t]here are no indications at the
present time that the surge of mechanical reproductions has affected in any
way the western cultural heritage” (361). Techniques for reproduction have
not eliminated the interest in cultural sources, but they have caused us to reex-
amine them with fresh insights.

The fascination and controversy surrounding Levine’s photographs arises
precisely because she has openly appropriated the work of photographers
recognized to be great. If we learned that she had made the initial negative to
emulate the sort of work done by a great photographer and passed it off as
that photographer’s work in her appropriation art, much of the philosophical
and artistic statement she is making would be lost. The “pedigree” of the
source photograph does matter, even in Levine’s work. As Catherine
Moschous Abrams notes with regard to appropriation art by Andy Warhol
and Audrey Flack, “the appropriated work becomes meaningful only in com-
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parison to the original ‘targeted’ source and acts as critical commentary on
the source” (Abrams 1992, 50). Through the process of appropriation,
Levine’s commentary on the earlier work becomes an original contribution.
As Paul Mann (1995) says, “Levine establishes her own reputation as what
functions in the contemporary art market as an original commanding critical
presence” (41.3).

Far from showing the death of originality, the postmodern philosophical
influence seems to have enhanced the standing of work by Levine and others,
by providing an intellectual framework that accounts for the originality of her
work. Indeed, as Abrams suggests, “Conceptual art gave intellectual backing
to methods of art appropriation that would have been unacceptable in earlier
times” (1992, 53).

Legal Approaches to Originality

Federal law limits copyright protection to “original works of authorship”
(Copyright Act 1976).8 A unanimous opinion of the U. S. Supreme Court in
1991, Feist Publications, Inc. v. Rural Telephone Service Co., Inc., reconsid-
ered and clarified the minimum threshold of originality needed for copyright
protection. The term “original,” according to the court in Feist, “means only
that the work was independently created by the author (as opposed to copied
from other works) and that it possesses at least some minimal degree of cre-
ativity” (Feist 345). The court agrees that

[o]riginality does not signify novelty; a work may be original even though it
closely resembles other works so long as the similarity is fortuitous, not the
result of copying. To illustrate, assume that two poets, each ignorant of the
other, compose identical poems. Neither work is novel, yet both are original
and, hence, copyrightable. (345–46)

Under prior law, in the lower courts, compilations of facts, such as telephone
books, were deemed “original” under the so-called sweat of the brow test
(Leon v. Pacific Telegraph 1937), which provided copyright as “a reward for
the hard work that went into compiling facts” (499 U.S., 352). The Supreme
Court, however, found this insufficient to meet the requirement of originality.
There must also be properties in the work in question that justify a finding of
originality, specifically in “the selection and arrangement . . . [of the] elements
of the work” (349).

Some have criticized the legal insistence that originality means that a work
originates with an author, claiming that the postmodern critique renders this
meaningless (Rose and Woodmansee 2002, 1991). This criticism is unwar-
ranted, as the meaning of originality as originating with the author can be met
by the contributions of artists such as Levine.
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The legal standard, thus, rejects novelty, as well as the romanticized notion
of an artist creating completely original work. It also requires that we find per-
ceivable differences between the work claimed as original and other work by
the author.9

An Alternative Approach to Originality

I propose a revised conception of originality that responds to both analytic
and postmodern concerns, as well as the new Feist standard in copyright law.
I argue that we must distinguish the meaning of originality from the evidence
we use to determine it.10

First, the meaning of the term “original” speaks to the relationship between
the artist and his or her work. Although a work might originate with an
artist—“come from” them in some way—it was not created in complete igno-
rance, free from the influences of other artists and works of art. The artist cre-
ated it himself or herself and did not “copy” from the work of another, though
he or she might have—and probably was—influenced by other work.

Second, we should consider what evidence we use to assess originality.
How do we determine whether a work originated with an artist or not? We do
not ordinarily know the circumstances of creation of a work of art, what was
going on in the artist’s mind, or what influences the artist felt while creating.
Instead, we compare the work in question with other works created at that
time and known (or knowable) to the artist, as well as works that were con-
temporaneous. We consider whether these properties advance the known pos-
sibilities of the art form when compared with prior work and other contem-
poraneous work. If they do, we are more likely to consider the work original
and conclude that it originated with that particular artist. 

Note that this examination of the work in comparison with others does not
“prove” incontrovertibly that the work is “original.” It only makes it more
likely. If we find other works strikingly similar in perceivable properties, we
are less likely to attribute originality to the author and more likely to suspect
copying in some sense. 

This dual-relational sense of originality enables us to account for the sit-
uation in which a work is original for that artist, given what he or she could
have known prior to creation of the work, even though the work is not his-
torically novel. This is the case where a perceptually identical work has been
created by someone else, but without any reasonable possibility of either
artist knowing about the other. We can consistently say that the works are
“original,” without being historically novel. My approach also explains why
we are reluctant to characterize a work as “original” when we know nothing
whatsoever about the identity of the artist or the time, place, or circumstances
of creation. In that situation, we are able to compare the work with others,
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but we have no idea about the source or historic order of creation by a cer-
tain artist. 

This two-pronged approach addresses the concerns of the postmodern
philosophers and preserves the image of the artist as an individual who makes
an original contribution to cultural dialogue, without requiring any sense of
isolated bursts of genius de novo. So long as a dialogue goes forward with that
artist’s contribution, we can accommodate a great deal of prior cultural influ-
ences. In evaluating originality by comparing works, we can include a variety
of considerations, as with my example of Levine’s sources.

We can also explain the Supreme Court analysis in Feist using my two-
pronged relational analysis of “originality.” Even though the meaning of “orig-
inal” relates to work that “originates” from the author and is not a copy, knowl-
edge of hard work (“sweat of the brow”) is not enough to establish originality.
In addition, there must be evidence gained by comparing the work in question
with other works that show some minimal degree of relevant difference between
the two pieces. In the case of compilations of facts, such as telephone directo-
ries, that difference consists in the selection and arrangement of those facts. 

My account explains why the work of appropriation artists such as Levine
can be considered “original” despite her insistence that it is not. Why are we
fascinated by her work? Why has it been the subject of so much discussion in
recent years? Levine has furthered the dialogue of art, challenging and forc-
ing us to refine our sense of “originality.” Her work is “original” because it
does something different from the work of her predecessors. Consequently,
we recognize Levine’s originality, while also acknowledging the influence of
her predecessors (from Warhol to Barthes) and the ways in which this influ-
ence has furthered artistic dialogue. The works in question originated with
Levine in the sense that she did not copy the entire idea and its expression
from someone else, even though, others presumably influenced her.

Under the second prong of my analysis, we assess the evidence used to
determine the originality of Levine’s work by comparing it with that of other
appropriation artists. By doing so, we see that Levine’s work shows the mod-
est originality required in the “selection and arrangement” of the appropriat-
ed material. On both counts, her work meets the test of “originality.” Her
rejection of romanticized, difficult-to-defend notions of originality has forced
us to reconceptualize “originality,” but not to abandon it entirely.

Levine’s appropriation photographs meet the copyright standard of Feist,
especially if we consider her work to include the entire presentation of the
rephotographed photograph, title, and commentary. The work originated with
her and it shows significant differences from other appropriation art. There are
other copyright problems, to be sure, as Levine uses the copyrighted work of
others without first obtaining their permission. But if such problems were not
present (for example, if she had used material in the public domain), then
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according to my analysis her work would be “original,” both in legal and non-
legal terms. 

As my proposal is influenced by a wide range of philosophers and theorists
who have addressed the problem of originality, it is not historically novel. But
I believe my two-pronged relational analysis provides an original approach for
better addressing these continuing issues.
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appropriation art, authorship, copyright, originality, postmodern art

NOTES

1. Warhol’s appropriations included his use of the Mona Lisa reproduced thirty times in Thirty
Are Better than One (1963). Margot Lovejoy (1990) says he was commenting “on the power of
reproductive media to promote celebrity; thirty copies juxtaposed constitute a new ‘original’” (259). 

2. Kruger, as characterized by Lovejoy (1990) “imposes her own commentary on modernism.
. . . First, by creating her work from found, mechanically reproduced images, she is wryly refus-
ing the art market’s emphasis on ‘the original,’ the one and only produced through the hand skills
of the artist as author” (260).

3. Catherine Moschou Abrams (1992) cites Levine’s use of “a pastiche of slightly modified
sentences” from Barthes’s essay “The Death of the Author” (59). 

4. Bailey raises this criticism of originality as “historically first,” asking “why should an object’s
merely being the first of its kind in any of these ways count as an artistic virtue . . . ?” (315).

5. I believe these criticisms survive Beardsley’s later attempt to respond to critics of his posi-
tion on “originality,” although they are not discussed here because of limitations of time and
space. See Monroe C. Beardsley, “The relevance of reasons in art criticism,” in The Aesthetic
Point of View: Selected Essays by Monroe Beardsley, ed. Michael J. Wreen and Donald M. Callen
(Ithaca: Cornell University Press, 1982). See especially, 342–43.

6. For additional discussion of this sense of “original” expression, see Douglas R. Anderson
and Carl R. Hausman, “The Role of Aesthetic Emotion in R. G. Collingwood’s Conception of
Creative Activity,” Journal of Aesthetics and Art Criticism 50 no. 4 (1992): 299–305. 

7. See, for example, Kennick’s (1985) suggestion that “it would appear to be possible for a
painting to be a real, authentic, or genuine N without being an original N; if by ‘a real, authentic,
or genuine N’ we mean simply a painting that has been executed by N” (4). 

8. Although the word “original” only appeared in the federal statute for the first time in the
1976 Copyright Revision, Congress made clear that it was merely codifying existing law. “The
phrase ‘original works of authorship,’ which is purposely left undefined, is intended to incorpo-
rate without change the standard of originality established by the courts under the present [1909]
copyright statute.” H.R. Rep. No. 94-1476, 51 (1976); S. Rep. No. 94-473, 50 (1975).
The notion of “author” in the long line of copyright decisions emphasizes the importance of deter-
mining the source of the work. One of the earliest and most often-cited decisions on the nature of
authorship is Burrow-Giles Lithographic Co. v. Sarony, 111 U.S. 53 (1884). Here the court cites
approvingly several characterizations of “author” from other sources, for example, as “‘he to
whom anything owes its origin; originator; maker; one who completes a work of science or liter-
ature’” (58). “‘[A]uthor’ involves originating, making, producing, as the inventive or master
mind. . . . [T]he author is the man who really represents, creates, or gives effect to the idea, fancy,
or imagination’” (61).

9. Lynne A. Greenberg has argued that the courts should require only a “distinguishable varia-
tion” rather than a “substantial variation” in applying this test in order to accommodate appropria-
tion art, including Sherrie Levine’s “The Art of Appropriation: Puppies, Piracy, and Post-
Modernism,” Cardozo Arts & Entertainment Law Journal 11, no. 1 (1992): 1–33. Although this was
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published after the Feist decision, that is not cited, suggesting that the article had been written before
Feist. For discussions of postmodernism and originality, see also, Robert H. Rotstein, “Beyond
Metaphor: Copyright Infringement and the Fiction of the Work,” Chicago-Kent Law Review 68
(1993): 725, 742–43. For discussions of Feist, see Lori Petruzzelli, “Comment: Copyright Problems
in Post-Modern Art,” Journal of Art and Entertainment Law 5 (Winter 1994/Spring 1995): 115;
Russ VerSteeg, “Rethinking Originality,” William & Mary Law Review 34 (Spring 1993): 801; and
Russ VerSteeg, “Sparks in the Tinderbox: Feist, ‘Creativity,’ and the Legislative History of the 1976
Copyright Act,” University of Pittsburgh Law Review 56 (Spring 1995): 549.
10. In this article, I am not attempting to explain how copyright can accommodate postmodern

appropriations without falling afoul of copyright infringement. To approach this challenge we
must broaden the concept of fair use of existing copyrighted material used by appropriation
artists, a proposal developed by Eric Shimanoff in “The Odd Couple: Postmodern Culture and
Copyright Law,” Media Law and Policy 111, no. 12 (2002). But that is distinct from the issue of
whether the appropriation work itself possesses “originality,” either as philosophers consider the
concept, or as required for the appropriation artists to obtain their own copyrights. 
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